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Cross-border transactions might
take place:
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|1 Inter vivos

| Mortis causa



INTER VIVOS CROSS-BORDER
TRANSACTIONS

NI

| Cross-border transactions take place when parties in the
transaction are

1. Individuals/corporations nationals/domiciled in different

member states

2. Individuals/corporations residing/domiciled in different
member states

3. Individuals acquiring property in a state they are not
nationals of or in a country they do not reside in

Looking at intra-european migration across member states
of individuals 15 years old and older (Eurostat 2013)
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Statistics of Public Registrars 2006-2013

Purchase of dweling by foreigners in Spain (%)

. . = Y\
LN, . .

11,22%

8,97%
Housing sales involving
a foreign party have

8,29% 8,12%
5,85% 6,04%
I 4,240/0 4,45 % I
N steadily increased since

Y | 2009 in Spain.




Residential property sales by purchaser’s
nationality in Spain during 2013 (%)

% of transactions involving a
United Kingdom D foreign party by nationality
continues leading ; ;
the purchasers, with United Kingdom 15.10%
15,10% of the total ELance ekl
T Russia 8.58%
: Belgium 7.26%
transactions Germany 7.01%
involving a foreign Swoden 5 63%
party in Spain during Norway 5.27%
2013. Italy 3.65%
Algeria 3.23%
Followed by France China 3.06%
(9,84%) and Russia The Netherlands 2.62%
0 Morocco 2.29%
{E8ieil) Rumania 2.22%
Luxemburg 1.46%
Switzerland 1.32%
Ukraine 1.32%
Denmark 1.29%
Finland 1.21%
Poland 0.94%
Other 6574
TOTAL 100%

Source: Spanish Public Registrars



In light of the current and future importance
of cross-border transactions in Europe

| Crobeco cross-border registry will be successful as
long as it

1.

Reduces transaction costs inherent in cross-border
transactions.

Increases transparency and access to information by
the different registries involved

Advised by practitioners and aknowledged by public
authorities — including EU registrars



Cross-border mortis causa property
transfers .....

NI

| The European Commission, estimated in 2005 that

0 Around 4.5 million people die in the European Union
every year and that the assessed value of the average
estate is about 137.000 euro.

0 Around 10% of the successions in Europe involve an
international element - 450.000 - and the assessed value
of such estates around double the value of the average
estate - around 274.000 euro.

0 The European Commission estimates that the aggregate
value of cross-border successions in Europe is
around 123.3 billion euro per year.

| Growing phenomenon



International elements present in cross-
border successions

NI

1. By the location of the assets of the deceased’s estate.
An deceased individual national + resident in one state +
owning property in more than one state.

2. By the individual involved in it: A national of one state,
resident and deceading in another with property in either

of them '

1 On July 4 2012 the European Commission adopted the
Regulation 650/2012 on jurisdiction, applicable law,
recognition and enforcement of decisions and acceptance
and enforcement of authentic instruments in matters of
succession and on the creation of a European Cetrtificate
of Succession
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Regulation 650/2012 .....

. Harmonizes the court’s jurisdiction (Chapter Il, articles 4-
19)

0 Habitual residence.

. Harmonizes the conflict of laws rule (Chapter lll, articles

20-38)
0 Applicable law: habitual residence (art 21)

0  Professio iuris (article 22)
[  Exception (article 21.2)

Regulates the recognition, enforceability and
enforcement of decisions (Chapter |V, articles 39-58)

Regulates the acceptance and enforcement of
authentic instruments (Chapter V, articles 59-61)

Creates a certificate of succession (Chapter VI, articles
62-73)
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| The Regulation will be fully applicable to the successions
of individuals who die on or after 17 August 2015

| Opted out: Denmark, the UK and Ireland.



The European Certificate of Succession
“the Certificate” (articles 62-73)

1. Characteristics and purpose of the Certificate

N
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. Competent authority to issue and examine the

Certificate

. Applicants of the Certificate
. Content of the Certificate

Effects of the Certificate

Possibility to rectify, modify or withdraw the
Certificate

. Suspension of the effects of the Certificate



Characteristics and purpose of the Certificate

1. The Certificate is meant to be used by
0 Heirs, legatees having direct rights in the succession

0  Proof their status
1  Shares of the estate — -
0  Attribution of a specific asset 55

1 Executors of wills or administrators of the estate who need to

Invoke their status.
0  Proof of their status - BUT it is NOT the title from which their
powers derive

Issued by one member state + effects in all member states
Not mandatory

Rebuttable presumption of accuracy of its content

SRR QORI

Compatible with internal succession documents.



Who can issue and examine the Certificate?

NI

1. Courts

2. Any other authority which has competence to deal with
matters of succession

1 Of the member state where the deceased had his habitual
residence at the time of death.



Parties entitled to apply for the certificate

NI

| Heirs, legatees

| Executors of wills or administrators of
estates

| When applying for the Certificate, “all relevant
documents” either original or by way of copies need to be

provided
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Content of the Certificate

Name and address of the issuing authority;
The reference number of the file;

Elements on the basis of which the issuing authority considers itself competent to issue the Certificate;
Date of issue;

Details concerning the applicant:
Details concerning the deceased: surname

Details concerning the beneficiaries: surname (if applicable, surname at birth), given name(s) and
identification number (if applicable);

Information concerning a marriage contract entered into by the deceased or, if applicable, a contract
comparable effects to marriage, and information concerning the matrimonial property regime or
equivalent property regime;

The law applicable to the succession

Whether the succession is testate or intestate

Information in respect of each beneficiary concerning the nature of the acceptance or waiver of the
succession;

The share for each heir and, if applicable, the list of rights and/or assets for any given heir;

The list of rights and/or assets for any given legatee;

The restrictions on the rights of the heir(s) and, as appropriate, legatee(s)

the powers of the executor of the will and/or the administrator of the estate and the restrictions on
those powers

Low formal requirements



I

Effects of the Certificate

Free circulation in all Member states “without any special
procedure being required”.

Presumption of accuracy under the applicable law

regarding
I The status of the persons metioned in the Certificate
[ Third party protection —

The Certificate shall constitute a valid document for the
recording of succession property in the relevant register
of a Member State, without prejudice to points (k) and (I) of
Article 1(2).

0 (k) the nature of rights in rem; and

0  (l) any recording in a register of rights in immovable or movable
property, including the legal requirements for such recording, and the
effects of recording or failing to record such rights in a register.



Three major effects:

NI

. Documental evidence

0 Rebuttable presumption of accuracy
0  Protection of third parties relying on the content of the
Certificate

. Legitimacy - For the persons mentioned in the certificate

to

0 Acquire title based on their position in the certificate

I Claim the payment of pre-existing and outstanding debts
with the deceased

. Access to public registries



Rectification, modification or withdrawal of
the Certificate

NI

I At the request of any person demonstrating a legitimate
Interest or the issuing authority at its own motion it is
possible to

| Rectify
1 Modify
1 Withdraw

| Any recfitication/modifcation/withdrawl of the Certificate
must be comunicated to any person who has certified
copies of the Certificate.

| The effects of the Certificate may also be suspended



Left for the member states to determine

NI

| Sharing/distribution of the estate
|l The types, nature and content of rights in rem

| Requirements for registering immovable property
In public registries

| Effects of registration or failing to register
Immovable property



Benefits of the introduction of the Certificate

1. Effects
1 Evidence
0 Legitimacy

0 Acces to public registries

2. Flexibility
[ adjusts to the particular circumstances and phases of
succession of the different member states

3. Free circulation + automatic recognition across the
different member states



Challenges of the introduction of the
Certificate

. Dealing with multiple and/or contradictory
Certificates:

. Determining the relationship between the Certificate
and internal succession documents

. Legitimate to register, but which right ? May the
Certificate be equivalent to title ?



. Where is the Certificate positioned regarding the
common sphere between property and succession
law?

. Publicity of any modification, suspension or
rectification of the Certificate in the other member
states

. How to challenge it and who could challenge its
content?

. Effects of the Certificate in states that opted out
0 UK, Denmark and Ireland



Thank you for your attention

Mireia Artigot
mireia.artigot@upf.edu



