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EUROPEAN PROPERTY LAW RIGHTS AND WRONGS

ALDE GROUP SEMINAR
I. Background. EU Land Registries and Legal Certainty:
1. Real property accounts for one-half to two-thirds of a country’s wealth in the majority of the European economies. It is also the main asset European citizens own. It is the centre of family life and business activity. Every year an estimated 1,800 billion (million million) euro’s worth of real estate is transferred, the equivalent of 16% of the GDP of the 27 Member States of the Union.
 Certainty in real estate trade is therefore an essential value in modern societies.

2. This need to make real estate trade secure has been dealt with in the developed world through two different protection schemes. There is the scheme known as the title insurance system, which entrusts trade certainty to market forces and is managed by banks and insurance companies; this is the majority system in the United States. The other is the scheme prevailing in Europe, where protection is provided by the State.
Preventive legal certainty is regarded as a public service in Europe, and it is dispensed by the State. This characteristic approach identifies us as Europeans, for preventive legal certainty, being within the reach of all, provides citizens with a simple, affordable procedure, backed by the State’s guarantee, for proving and exercising the fundamental right to own private property.

3. The State does establish rules for protecting these exclusive rights:  The State sets a limit on the number of property rights it will acknowledge (numerus clausus); it defines the standard content of rights; it places certain imperative principles of public order first in the legislation governing rights; and it creates legal institutions to regulate rights. For real rights in immovable property, the regulating institution is the land registry.

Real rights give their holder direct, exclusive power over immovable property. This power is enforceable against all; it is effective erga omnes; and therefore it must be made public so that it can be known by all. Public disclosure is accordingly provided by a specific institution, the land registry.

Modern land registries were introduced in Europe in the latter half of the 19th century, under the liberal ideas prevailing at that time. The registry is the instrument the State utilises to protect real rights and imbue trade with certainty, through the disclosure of legally valid, legally effective information about ownership and about other real rights as well, especially those real rights hidden to the senses that used to lie concealed, such as mortgages. 

4. Land registries are not mere databases. Registration publicity is not mere information, but qualified information, information with legal value and effects. Publicity is a prerequisite for the absolute (erga-omnes) efficacy of real rights, because it is as of the time when the existence of a real right is known that all persons are duty-bound to respect that right and abstain from disturbing it, in all its exact contents and breadth as disclosed by the registry. The registry participates in the creation and in the very configuration of the right.
The land registry is therefore a public service run by the national authorities to whom the State entrusts the task of protecting real estate trade. For this reason, in view of the breakdown of legal certainty in international real estate transactions, the registry assumes its responsibility to extend its protection to all European citizens, from a standpoint of respect for national registration systems.
5. To analyse the action of land registries in the European area and their contribution to reinforcing the certainty of real estate transactions with transnational components, account must be taken of the following characteristic factors:
a. In each State, the land registry occupies a different location in the State’s structure. In Germany and Austria, the registry is set within the framework of the judicial system. The registry may also be set up as an independent government agency, as it is in the Netherlands, England and Wales. In other countries, it even forms part of the administration:  It may depend on the finance ministry, as in France and Belgium; on justice, as in Spain; on agriculture, as in Hungary; on the environment, as in Italy; or on social affairs, as in Sweden. This disparity in the institutional framework applied to land registries makes any pan-European coordination of registries very difficult.
b. The European action of land registries impinges tangentially on different areas of EU policy, mainly justice, the internal market (mortgage markets), the environment and the Digital Agenda. Land Registries must see to all requirements placed upon them in these different spheres.
c. Land registries are very closely linked to the principle of lex rei sitae, and they are governed by rules deeply rooted in national legal tradition.
d. Lastly, and most importantly, in all Member States there are land registries pursuing the same goal:  legal certainty. And yet, not all registries have the same organisation and the same effects, and not all registries dispense the same degree of protection, as shall be seen below. 

II. THE REGISTRY:  LEGAL INSTRUMENT FOR CREATING AND PROTECTING OWNERSHIP
To elucidate the role of land registries in the protection of ownership, an expositional distinction may be drawn between the static phase of rights (protection of registered ownership) and the dynamic phase (protection during the process of acquiring ownership). The distinction is entirely theoretical and made for expositional purposes only, because the dynamic phase and the static phase are actually aspects of the same phenomenon; legal certainty is at the same time the prior condition and the consequence of trade certainty. When registered ownership is guaranteed and assured, registration publicity forms a solid foundation for the effective conveyancing of the right in question. During the exposition, the main difficulties and dangers in each of these phases will be identified and some possible solutions will be proposed.
A) Static Phase:  Protection of the Right. The Effects of Registration:
In some systems registration forms part of the property-conveyancing process and actually determines at what point in time the right is acquired. Certain rights, such as mortgage rights, are created only at registration; registration is a conditio sine qua non for the right’s very existence. Once the right has been registered, the State protects the right through the effects attributed to registration.

However, as noted previously, not all systems afford the same protection, and not all registries accord the same effects to registration publicity. Simplifying things greatly, it may be said that there are two systems, differing in their effects and the protection deployed by the registry:
1. Registries of deeds, used in France and in other legal systems drawing on the same sources of inspiration, such as the systems of Belgium, Holland and Italy. These systems are restricted to filing and publicising contracts, to which the system gives the effect of mere third-party enforcement. Registered contracts prevail over unregistered contracts, but the registry does not guarantee the buyer’s right (negative effect).
2. Registries of titles, which hold sway in Germany and countries sharing the same legal tradition, such as Austria and Switzerland, and in some northern Italian provinces and Alsace-Lorraine. They are also the systems in force in England, Wales and Spain, where the registry directly registers rights. In the title registration system the registry deploys the greatest protection and effects to the buyer´s right (positive effect), which include:
a. The preference of a registered right over an unregistered right, i.e., enforceability over anything not registered.
b. The presumption that the registered holder of the right is in possession of that right and can call upon all action stemming from possession for the protection of that right, including protection against adverse possession.
c. Legal Entitlement. A person whose right is registered is presumed to be the owner and is empowered to dispose of the right.
d. Protection of the right for any purchaser in good faith. Any person who buys a right from a person listed in the registry as the right’s owner will be upheld as the true buyer, even if the conveyor’s right is cancelled, provided the causes of cancellation are not entered in the registry as well. This is the effect of conclusive title, also known as public faith effect, which endows trade with maximum certainty (positive effect).
It ought to be stressed that, the stronger the effects of registration, the more responsibility the State assumes and, paradoxically, the greater the risk of doing damage by depriving the true owner of his or her right for the sake of trade certainty. For that reason, the State’s check of the legality of the titles submitted for registration is more intense as well. For that reason, the decision to register or not to register is entrusted to national authorities, land registrars, public officials who are experts in property rights and lex registrationis.
Title registration avoids the expense of title searches, saves time, reduces the information asymmetry between the parties and lowers transaction costs. Title registration is the only system that facilitates the integration of the Single Market, because in it the three principles inspiring the most-effective registration systems are upheld. Those principles, listed in connection with the Australian Torrens system, are the mirror principle, the curtain principle and the insurance principle.

a. The mirror principle: The title disclosed by the registry faithfully reflects legal reality and the registration entry accurately and indisputably reflects all the rights affecting the property at any time.
b. Curtain principle: Rights in a registered property that are not themselves registered are left out of the title. Thus, a third party who purchases from the registered owner can be certain that the registered rights he or she has purchased will prevail over any unregistered rights in the same property.
c. Insurance principle:  The State guarantees the accuracy of the registered title; as a result, if anyone is deprived of their title or otherwise injured by a mistake made at the registry, that person must receive compensation. 
For all these reasons, in all respect for all the systems and legal traditions in Europe, we would dare to affirm that title registration is the most-advanced system of legal protection and the only system that can provide legal certainty on the European scale, since it enables contracts concerning ownership rights to be made anywhere in the European area. All that is needed is a simple inquiry, and the registry, backed by the State’s guarantee, reports on the legal situation of ownership rights in the object in question. There is no need to search for rights in an unknown system in another country.
B. Registry Protection in the Dynamic Phase:  Right Transfer. Identifying Problems in Cross-Border Property Contracts and Proposing Solutions.

From the standpoint of private law, real property is purchased through a contract, generally a contract of sale between the owner and the future buyer. The land registry endows real estate trade with certainty by taking part in all phases of conveyancing by contract and introducing the necessary elements of legal certainty. Let us analyse the different phases and the role the registry plays. 

The final phase of conveyancing by contract includes:  
1. Precontractual information;

2. The contract and transfer agreement (the Crobeco project) and 
3. Registration.
1. Precontractual Information.
The information of legal importance in the property-buying process refers first of all to the seller’s title and the existence of any legal charges on ownership. Therefore, the land registry’s first contribution to the legal certainty of cross-border transactions must be to make land registry publicity available to European citizens everywhere in a form that can be understood.
Land registry publicity must meet the following requirements: 
a. Registry publicity must be obtainable not just inside each Member State, but from anywhere in the European area, using secure communication systems.

The project, a complex one, is already under way. It is being addressed through diverse initiatives, almost all within the framework of the e-Justice programme. The widespread introduction of ICTs in registration organisations throughout the Union is a fact. A significant number of registries have on-line inquiry services. The LINE project funded by the European Commission within the framework of civil justice is going to create a single European access point for registry information within the e-Justice portal by the year 2013. However, it is important to remember that not all European registry information has the same inherent legal value.
b. Therefore, it is not enough to facilitate access to registry information. In addition, for the system to be effective, it must respond to the problems posed by linguistic barriers and lack of familiarity with the legal value and relevance of the information provided by each registry. Classifying, explaining and determining the legal value of the registry information provided by each State is an essential task, particularly if the intention is to group access to all European registry information at a single point, inasmuch as information would not have the same legal value throughout Europe.
For this reason, it is necessary to build a complementary system to enable individuals to understand registry information properly. The technological tool must be paired with a cooperation and assistance network to which registration organisations themselves belong. Coordination is not simple, because of the different ways registries are organised along institutional lines in the Union.
Therefore ELRA has coordinated action amongst its members for the creation of a registry assistance network called “the European Land Registry Network” (ELRN). The ELRN is made up of contact points who are land registrars, legal experts on real rights. The Network’s activity is deployed at two different levels. At the first level, basic reference information is collected in simple, easy-to-understand language, explaining the contents and the value of registry publicity, the different systems and their main procedures. This information will be posted on the Internet. At the second level, individualised assistance is provided, first through inquiries from other contact points, and at a later stage by inquiries from European authorities.

c. The information must be made available to the parties quickly and reliably. It must be updated up to the very second when the contract and transfer agreement are signed.
From first knowledge of the legal situation of a piece of real estate until final signing of the contract, there are various systems for guaranteeing information. In some cases, when information is issued for contract purposes, access to registration is blocked for any new rights in the property for a certain time, in order to ensure that the property’s legal situation remains as reported in the information facilitated. In other cases, the property is not frozen, but a continuous applicant alert system is established to keep the information updated at all times.
2. The Contract and Transfer Agreement.
Contracts are the vehicle on which the right of ownership travels, the means by which it is conveyed. Maximum contract certainty, authenticity and integrity are therefore basic. Contracts are usually made with the intervention of a professional who is an expert in real estate contracts. In a significant number of European countries, this function is performed by a notary; in common-law countries, it is done by an solicitor; and in Scandinavian systems, it is entrusted to a real estate agent. It is essential for the parties to have independent, professional advice and for the advising professional to have registry information secured through mechanisms for up-to-the-second disclosure.

However, when transnational elements enter a real estate contract, there is always a reduction in certainty. This ought not to occur in the area of freedom, security and justice. It is discriminatory; it weakens European citizens’ rights; and it is a serious obstacle to the introduction of the single market. The problems faced by European citizens must, then, be analysed, and an appropriate answer must be offered.
If A wishes to sell B (both A and B being EU citizens from the same Member State) a piece of property located in another Member State, both A and B must go to the second Member State, bear the increased expenses and furthermore deal with a series of issues such as:
a. Ignorance of the language.
b. Ignorance of the legal system they are operating in. Immovable property and real rights are subject to the lex rei sitae rule, after all.
c. Lack of important legal information at the contract’s conclusion.
d. Ignorance of registration systems, which makes it harder for them to protect their rights through registration, and it is at registration that the national system dispenses its protection.
The CROBECO project:
Supported by the European Commission, a European project has been initiated to establish a document outlining the framework of a new procedure for obtaining immovable property abroad, i.e. the Common Conveyancing Reference Framework (CCRF). Known as Cross Border Electronic Conveyancing (CROBECO), this project implemented aims to establish simpler and more confidence-inspiring process for obtaining immovable property abroad. 
Pilots involving the obtaining of immovable property in Spain and Portugal via a Dutch civil-law notary are already launched in order to gain a better understanding of practical problems. Pilots with other countries will follow this year. The purchasing procedure will largely be conducted electronically and settled (nearly) entirely in the buyer’s home country.  The procedure must allow for differences in legal systems and available ICT infrastructure. The ultimate aim is to develop a fully automated procedure that can be implemented in phases at various rates in each country. 
The CCRF incorporates these ideals as ‘respect for existing legislation’, ‘respect for existing technology’ and ‘respect for existing responsibilities’. Because of the fact that timely receipt of information from the land registry by conveyancers and of conveyance documents by registrars is essential for cross border conveyance the frame work will be based on electronic communication. 
Besides electronic proceedings will allow computerized verification of fixed clauses. These clauses should protect buyers against unknown burdens and are based on a choice of the law of the foreign buyer. Foreign buyers, often prefers the applicability of protective rules from the law of their home country. Applicability of home country law could have an important psychological effect on prospective foreign buyers. Also because of the fact that the (bilingual) deed is processed in their own language  by a conveyancer from their home country, they get the feeling that they are better legal protected and  will be less reluctant to buy real estate in foreign countries where the real estate market is collapsed. 
Such choice of law is possible for contractual obligations according to regulation Rome I (EC 593/2008) and for non-contractual obligations according to regulation Rome II (EC 864/2007). Law choice can only concern obligations of the buyer and seller. Law choice can never concern the acquiring of property rights it self that are governed by the lex rei sitae of the country of the plot.

The law choice is established by a specific clause in the contract of sale and assures the buyer compensations for unknown restrictions and violation of the contract by the seller. When for example a Dutch buyer of Spanish real estate, agrees with the seller that Dutch legislation is applicable to the contract, the buyer is entitled to a transfer of free and unburdened ownership.  When he afterwards finds out that there exist unknown public limitations, he could ask a Dutch court for compensation by the seller.  
The protective clause could be as follows:
“Despite the fact that the plot is located in a foreign country buyer and seller choose ……..law to be applicable to this contract, in order to prevent the applicability of article 4.1. c of EG-regulation number 593/2008 (Rome I) as far as the contractual  agreement and the accomplishment of the agreement concerns” 

Buyer and seller agree to submit non-contractual obligation to the law of……..
In case of a foreign buyer deeds are in language of the buyer and of the country of the plot, processed by a home country conveyancer and sent to the home country registrar. This registrar appends a declaration concerning the validity of the contract to home countries law and then submits the documents to his foreign colleague.

 
Cooperation of registrars

Information is provided by the registrar of the foreign plot to the foreign conveyancer through the internet.  Those who consult foreign systems are directed in English to information concerning the parcel of land in question and receive the information requested in foreign language. 
This information is sufficient because the Spanish and Portuguese system – unlike its Dutch counterpart – operates as a positive system of registration, greatly facilitating matters for Dutch civil-law notaries. They can rely on the rights of entitled parties listed in the Spanish/Portuguese Land Register, without the need to consult any deeds written in Spanish/Portuguese. Also assistance is given by Dutch registrars. Like the Spanish registrars, the Dutch registrars are affiliated with the European Land Registrars Network (ELRN). Via this network, they share knowledge with their counterparts abroad and make recommendations regarding the settlement of deeds executed in the Netherlands. Final responsibility for registration rests with the foreign registrar. 
On receiving a CROBECO deed, the first question for foreign registrars is whether deeds from foreign civil-law notaries can be registered. This has been a topic of debate for some time in Spain, sparked by the order to refuse deeds received from abroad. The Spanish registrars contested this order in court and were successful in the first instance and in appeal (Audiencia Provincial de Santa Cruz de Tenerife, Civil Recurso de Apelación, no. 394/2006).  
Compliance with specific tax formalities could prove problematic for foreign conveyancers. The international network of registrars (ELRN) can play a key supporting role in this. 

Technological requirements 

Unfortunately, the file format and electronic signature requirements of Member States differ. In Spain, for example, electronic signature must be provided with a time stamp added by a trusted third party (i.e. time-stamping authority) as evidence of the time at which the electronic signature was used and, consequently, the document was signed. Inn the Netherlands this is not necessary. 
There are various ways of verifying the validity of certificates signed electronically. While certificates in the Netherlands are verified by checking the certificate revocation list (CRL) verification in Spain takes place by consulting the Online Certificate Status Protocol (OCSP). 
The file format requirements of documents submitted also vary. Dutch civil-law notaries who are interested in participating in the Netherlands-Spain pilot are bound by these requirements. They can download specific software, which allows deeds intended for Spain to be produced in the required format and signed electronically. 
The deed must be submitted to a Dutch registrar who is able to fulfil the Spanish requirements and bears responsibility for submitting it to the foreign registrar after adding his/her advise. Once the software for producing and signing CROBECO deeds has been installed, it will be a technical a fairly simple task for Dutch civil-law notaries to process the cross-border transfer. 

Subsequent phase

The CROBECO project is still at an early stage. A checklist of protective clauses and guidelines for the cross-border transfer of rights is currently being developed in collaboration with Maastricht University’s European Law Institute.  
Also a list of CROBECO partners is being developed. This concerns conveyancers, real estate agents and mortgage banks that are willing to follow the CROBECO approach, which means choice of law of the country of the foreign buyer. 
Also the role of the conveyancer deserves consideration. Should the focus be on the civil-law notary as the final port of call after consulting foreign estate agents or should parties immediately meet with the Dutch civil-law notary without previously consulting local estate agents?  During the pilots Dutch civil law notaries intent to consult local specialist for the collecting of information concerning public limitations. 
As regards the computer infrastructure, it is conceivable that a generic automated system will be implemented in the future that is in line with the E‑Justice programme that uses modules developed for reliable electronic communication in a European context. 
For that purpose, ELRA intents to get in contact with the E-codex project and has good contacts with EULIS. EULIS is developing a new automated system for the collecting of Land Registry information with explanatory notes for various legal systems. 

 
3. Registration.
Once the contract has been signed and the parties have agreed to the transfer of ownership, they must proceed immediately to the registry for registration. The registry makes ownership rights in real property public and protects them, with all due legal presumptions and effects. That is why registration is vital and why registration procedures must be arranged to reduce the time between contract signing and registration to a minimum. 

a. Immediate Electronic Conveyancing.
In the case of cross-border transactions, the document is signed with an electronic signature and is sent by secure means to the land registry for registration.
In the CROBECO project, the electronic document is transmitted internally to the national registry, which forwards it to the registry of destination with the addition of a statement on the validity of the title pursuant to the legislation governing the contract. This statement is not binding. The registrar asked to register the document is not obligated to heed the statement, nor does the issuing registrar assume any liability for issuing the statement. The liability rule is not changed. It is a question of mutual trust; if the title is eligible for registration at the registry of origin, the registry of destination may accept it. This process simplifies one of the main obstacles in cross border transactions which is the proof of foreign law.
The registry answers immediately, issuing a receipt as proof the document was received and submitted for entry in the daylist. Priority is thus guaranteed from that moment forward (prior tempore potior jure).
b. The Registration Procedure.
However, the process does not end there. Most national systems have supplementary requirements that must be met before access can be gained to the protection registration affords.

States establish a check before allowing titles access to registration. The intensity of the check may vary, depending on the system’s effects. Submission of a title at the registry is the start of a registration procedure that encompasses the registrar’s check of the necessary requirements for registering the title as well as accreditation of another series of requirements, subsequent to the contract and prior to registration, such as the payment of property transfer taxes.

This procedure may take hours, days or weeks, but the title retains the priority and protection it gains at the time of submission, and the effects of final registration are retroactive to the time of submission. A reliable system of communication and notification must be established between registry and applicant, preferably an electronic system.
c. Compliance with National Procedures:  Help Desks.
As a complementary feature to make these steps easier for European citizens, assistance and support services will have to be developed. Again, here the ELRN, as the European land registry cooperation network, has an essential role to play. A support structure, a sort of help desk, ought to be created to back up the contact point in the Member State where the property is located and help make fulfilment of these requirements ex post acto easier.
These support offices would be coordinated in each State by the national contact point, would provide advice about the registration procedure and would facilitate compliance with collateral procedures involving national administrations. In the meantime, the rank of the ownership right would be guaranteed as of the moment the title is sent to the registry, for a long-enough time to allow the applicant to complete all procedures.
By means of this process, European land registries take a step forward and place their services at the disposal of the parties and notaries and other professionals involved in real estate conveyancing, accompanying them throughout the conveyancing process until the registry receives the transferred right and vests it with the system’s protection. This strengthens legal certainty during the conveyancing process and thus helps increase the confidence of the parties and legal practitioners.
III. HIDDEN CHARGES AND PUBLIC RESTRICTIONS
From the standpoint of civil law, the real property-conveyancing process in Spain has sufficient certainty, and property rights are protected and guaranteed by States to varying degrees of intensity by means of registration systems. The protection dispensed by title registration systems is highly intense, as we have seen.
However, the legal certainty of ownership rights is called into question today for reasons having nothing to do with registries. The fact is that in recent decades there has been a significant increase in public intervention concerning the terms of real estate ownership.
1. Hidden Charges:
Rights, restrictions and interests that are not made public through registration and can, under certain circumstances, be imposed upon the purchaser of a right unbeknownst to him or her are called “hidden charges”. It must be said that such situations exist in all legal systems. They may refer to loans that take privilege over other loans secured by a given piece of property, short-term leaseholds that are not registered but must be respected due to measures protecting the family home, adverse possession and other overriding interests.
Obviously, this is a matter of the utmost interest for registries in their capacity as institutions called upon to provide legal certainty, and it must be said that, following recommendations by the European Commission
 and expert advice, States ought to reduce the number of hidden charges. The stronger the effects of registration are, the less impact hidden charges will have.
The other serious threat to certainty in real estate trade and protection of property ownership comes from what are called public rights and restrictions.

2. Public Rights and Restrictions:
Today’s concept of ownership has very little to do with the more-absolute right that owners held under 19th-century civil codes. Since the middle of the 20th century, the concept of ownership has been limited much more by the idea of the social function of ownership as laid out in most modern constitutions. Ownership is no longer an absolute power, but a set of powers that can be enjoyed only in accordance with the general interest, the public interest. The public interest sets limitations on the exercise of an owner’s right, in the form of restrictions and public rights.

These limitations have a special impact on the certainty of rights in immovable property due to the nature of immovable property, because nowhere does the State take more-intense public action to protect general interests than in land. We might say that the social function of ownership casts its shadow especially on interests of immovable property.
It is here where the most-difficult cases arise. Identifying the public restrictions on real estate ownership in each country, in each region and in each territory is the challenge we are facing.

To comprehend the magnitude of the problem, let us review a number of its characteristics:
a. The restrictions in question are public restrictions, but they are not publicly disclosed by the land registry, and most of the time they remain hidden.
Traditional legal thought says that, because these are public limitations and rights, they have a higher notoriety, given that they emanate from the law, and this makes it unnecessary for them to partake of any specific instruments of publicity. Rarely are registries used to make such restrictions public. A registry cannot be charged with faulty operation if these limitations are, by definition, excluded from registration.

b. Public limitations and restrictions are established to benefit a very wide range of general purposes, and so they are cited in an infinity of rules and regulations focusing on individual sectors scattered throughout various spheres. The most-important restrictions refer to land development and the environment, but there are also public limitations and restrictions that exist for reasons of historical or cultural interest, transport and energy. 

c. In addition to being created generically by law, they require some activity on the administration’s part in order to be applied. So, not only are they invisible, but they generally lie dormant in legislation for lengthy periods until they are suddenly triggered. Often this has to do with the administration’s ability to perform the tasks entrusted to it by law, by implementing land-related measures.
d. Different nationwide, regional and local administrations and departments are entrusted with managing and exercising the public powers stemming from these limitations. The coordination amongst the different departments is sketchy, and there is no even flow of information amongst them.
e. Lastly, because these public limitations are limitations of ownership, they define the very contents of the ownership right; so, their effects are very intense, and the possibilities of defending oneself against them, very limited.

These public limitations and restrictions have extensively changed the traditional concept of property. No longer is it enough today to know who owns a piece of real estate; it is also most especially necessary to know what the terms of the owner’s right are and to what uses the real estate can be put.
A number of ensuing considerations must be voiced:
1. A balance needs to be struck between protecting the general interest and protecting ownership and real estate trade. Public restrictions as described here violate the principle of legal certainty. The right to private property is a fundamental right that deserves proper protection.

2. Being the land registry the instrument established by the state to provide certainty, it should not publish a legal situation that conflicts with reality, when  legal restrictions which may constrict ownership on a piece of land remain  concealed. Land registry’s publicity could become misleading.
If ownership is acquired in good faith, trusting in the contents reported by a registry that fails to disclose a public restriction, the State can be held responsible for creating an erroneous picture of the state of affairs. Such a case was decided on by the European Court of Human Rights in the case of Devecioğlu v. Turkey (Application no. 17203/03), where a citizen was deprived of his rights by the State with no compensation because the property was considered to lie in a public forest, and the State of Turkey was sentenced to pay damages.

3. With the kinds of instruments in existence today, transparency must be increased and measures must be taken to strengthen legal certainty against public restrictions of this sort. The following measures are suggested:
a. Greater publicity for public restrictions. Each State must make an effort to create lists of public restrictions pertaining to land. The ELRA is working on a research project in which its members are attempting to identify at least the major public restrictions and limitations in the different Member States.
b. However, this is just basic information. The restrictions generically anticipated in the law must later be implemented by the administration in actual sectors of land. Individualised, easily accessed information for each property is therefore what is needed (such as the information provided by land registries in the realm of private law), in order not to slow trade down excessively. The information should be given in real time and have legal value. 
c. Concentration of all the information concerning public restrictions at a single point. Citizens should not be burdened with having to check with each administration about potential restrictions on the property they want to buy.

With the right technology, it is possible to set up concentration points in each State to coordinate all information about public restrictions set by the different administrations. This could be done through one body for each State, which would coordinate administration action as a single unit to provide the pertinent legal information about land.

This body ought to be the land registry, for several reasons:  because the right of ownership is the unit on which trade in real estate is based, because the registry is the legal instrument for providing publicity of ownership rights, and because after all the purchasing process begins and ends at the registry.
d. For this purpose, the registry has to use the right technological tools to process the information. As land information can be put in graphic form, a system for processing graphic bases would make matters possible. On a picture of the land, each administration could draw lines around the areas subject to restrictions on its part. Each area would be tagged with the pertinent information about the system of rules applied to it. Supplying the registry with this information would be enough. Once the property is identified and located on the map, the registry can ascertain whether it lies inside any areas subject to restrictions and report any special systems of rules to which the property is subject.
However, this information on public limitations would not have the guarantee or the effects of registration publicity, because it would not be registered information. It would come from different authorities, through different procedures. It would simply be a tip or notice alerting the interested party to the basic circumstances and telling the party which administration to see for further information.
A third level of much more technically complex protection would be obtained if an effort were made to integrate and coordinate public limitations within the systems of land registry publicity. This would enable the interaction of public restrictions with ownership rights and other rights in property to be delimited. Information on development restrictions would become public knowledge and therefore would have binding legal effects for the purchaser and for the administration itself, thus reinforcing legal certainty inside the registry, which is where ownership rights are publicly disclosed. Public and private law interact increasingly these days, and their interaction constitutes a defining trait of modern property rights. That is why it is necessary to work out solutions to re-establish legal certainty.
European land registries are willing to help develop the space of freedom, security and justice by increasing their European presence. Because of land registries’ close tie to national legal traditions, the best strategy for doing so is to boost instruments of cooperation amongst the different national registration systems. The land registry performs an essential function in trade certainty in each nation and can also be called upon to be an effective instrument for the integration of the Single Market. 

ELRA, 14th June 2011
� Data from 2005, given in Study COMP/2006/D3/003 Conveyancing Services Market, commissioned by the European Commission’s DG for Competition:


� HYPERLINK "http://ec.europa.eu/competition/sectors/professional_services/studies/csm_study_complete.pdf" ��http://ec.europa.eu/competition/sectors/professional_services/studies/csm_study_complete.pdf�


� These principles were listed for the first time by T.B.F. Ruoff in “An Englishman Looks at the Torrens System”, published in Sydney, Melbourne and Brisbane in 1957.


� � HYPERLINK "http://www.mfcr.cz/cps/rde/xbcr/mfcr/White_Paper_MC.pdf" ��European Commission COM(2007) 807 final of 18.12.2007. White Paper on the Integration of EU Mortgage Credit Markets�.


� European Court of Human Rights case of Devecioğlu v. Turkey (Application no. 17203/03), Judgement delivered 13 November 2008:


“33… the applicants purchased the land in question in 1994 from its previous owner relying on the records kept at the land registry office, which is the sole authority for the registration and transfer of immovable property (see paragraph 25 above). According to domestic law and practice, any limitation concerning such property must be entered into the land registry log book. The rights of those who acquire property relying on the records kept by the land registry office are protected and any damage resulting from the keeping of those records involves the responsibility of the State (ibid.).


This being so, the Court notes that it does not appear that the applicants knew or ought to have known that a portion of the land in question was public forest since the relevant page of the land registry log book does not contain any annotation limiting the transfer of the land (see paragraph 12 above)….”
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