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Comparative law
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USUFRUCT IN ITALY
(Usufrutto)

e

USUFRUCT IN THE NETHERLANDS
(Vruchtgebruik)

The usufructuary has the right to enjoy an The right of usufruct provides the right
object, but must preserve its economicto use things that belong to another

destination.

Art. 981 c.c.

person and enjoy the fruits thereof.
Art 3:201 BW

A usufructuary can use and use up
(consume) the things under the
usufruct in accordance with the rules
made upon the creation of the
usufruct, or where such rules are
lacking, in accordance with the nature
of the things and the local practice in
respect to the use and using up.

art 3:207(1) BW
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The theory of the formants




The theory of formants




The formants ih IMOLA Il and Il




ITALY: RIGHT OF HABITATION

QUESTIONS ON FORMANTS yes no na. | Explanatory note (English)
{ ATTRIBUTES FORMANTS

- Can it be subject to a mortgage?
LEGISLATIVE FORMANT — NO

X because the right of habitation is non transferable
(Civil Code, art. 1024); furthermore, this nominate
right is not included in the list of goods and rights
that can be subject to a mortgage (Civil Code, art.
2810).




ITALY: RIGHT OF HABITATION

QUESTIONS ON FORMANTS
{ ATTRIBUTES

yes

no

n.a.

Explanatory note (English)
FORMANTS

- Can it be subjectto a
mortgage?

YES, but only with
bare owner's

— X

consent

LEGISLATIVE FORMANT — NO
because the right of habitation is non transferable
(Civil Code, art. 1024); furthermore, this nominate
pight is not included in the list of goods and rights
that can be subject to a mortgage (Civil Code, art.
2810).

But
JUDICIAL FORMANT + DOCTRINAL
FORMANT — YES
the creation of a mortgage over a right of
habitation is possible, under the condition that bare
owners give their consent.




ITALY: REAL SERVITUDE

QUESTIONS ON FORMANTS
ATTRIBUTES

yes

no

nlal

Explanatory note (English)
FORMANTS

- Is the presence of both the dominant

and the servient land a necessary
element for the creation of a real

servitude and for its transcription in the

land registry?

LEGISLATIVE FORMANT: YES
Code Civil Art. 1027

A real servitude is a burden upon a
Jand for the benefit of another land
belonging to a different owner.




ITALY: REAL SERVITUDE

QUESTIONS ON FORMANTS yes no n.a. Explanatory note (English)
{ ATTRIBUTES FORMANTS
- Is the presence of both the dominant -

and the servient land a necessary
element for the creation of a real

servitude and for its transcription in the

land registry?

YES. unless the
servitude is created
for a public use.

LEGISLATIVE FORMANT: YES
Code Civil Art. 1027

4 real servitude is a burden upon a
Vand for the benefit of another land
belonging to a different owner.

But
JUDICIAL FORMANT +
PRAXIS — NO

if the servitude is created for a
public use
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IMOLA Ill and the formants




IMOLA Ill and the formants
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