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The Current Legal Status - Including Paris Agreement
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“It is very important that the concept of Common Concern of Mankind
is further elaborated to make its contents and scope understandable and clear ;”

“(...) it is also important to make sure how this concept can be interpreted
in the terms of rights and obligations of States in the process of its implementation.”

“A Common Concern of Humanity remains a vague political formula, which could be 
used to legitimize the lack of concrete actions simply by declaring an environmental 
concern”.

MUSTAFA TOLBA (1991) The Implications of the “Common Concern of Mankind Concept in 
Global Environmental Issues”, IIDH, 1991, 13, pp. 237–246 .

As the only object from which these rights and obligations 
could emerge - the Stable Climate – 
does not exist from a legal standpoint.















A/76/10 International Law Commission Report 2021



The Functional Aspect The Static Spatial- Based Institution

2 Different Concepts
Athmosphere vs Airspace



What unites us all - The Earth System



Aborigines 
arrive in
Australia

Beginning
of agriculture

Great Asian,
European, African,
American
civilisations

Human Development and
Earth System Dynamics

Source: GRIP ice core data (Greenland) and S. Oppenheimer, ”Out of Eden”, 2004
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The Intangible Common Heritage

The Critical Legal Innovation- Intangible Funtional Global Common







WE NEED TO CLEAN THE ATMOSPHERE

How we can remnove CO2 from the
atmosphere, if it belongs no no one and
corresponds to a legal hole?

How we internalize benefits
carried out in the Earth System,
(that is to all Humanity)?



- Common concerns do not define to specific rules or obligations but 
rather establish a general basis for cooperation so that the concerned 
community can act to address the concern.

- "The concern” element presupposes nothing more than that the States 
are objectively invited towards joint and concerted actions”. Dina
SHELTON, “Common Concern of Humanity”, Environmental Policy and Law, 39/2.p. 3, 2009.

What is a Common Concern?

Stable Climate = Well-function Pattern = 
Software with indefinite ownership = Impossible to apply
the rules for a  successful management of the common good



Stable Climate – Well-defined circulation pattern of matter
and energy around the planet

• Indivisible

• Intangible

• No sovereignty can be claimed

• Subject to depreciation

• Non-excludable

• Global sharing of positive 

and negative acts (externalities)

Climate is a proxy of the
Operating Mode of the Earth System



Point 2  – Planetary Boundaries – The Safe Operating Space

9 Boundaries = Well-functioning Earth System = Stable Cliate

A tool to describe and define the non-territorial legal object



If the existence of natural intangible objects, such as the 
radio spectrum or the privileged orbits, have already 
been recognized by Outer-Space Law, why can’t it be possible 
to recognize the existence of an operating mode of the Earth System 
as a certain pattern of functioning that is favorable for humankind
as natural intangible object of law?











• This stable pattern belongs to all
humanity and next generations

• An intangible Legal Object of
international law

• Removals and emissions can became
visible in the Common Heritage

• Would have implied the
institutionalization and governance
of this legal object

Stable Climate – A Common Heritage of Humankind

Article 15º, f)  Portuguese Climate Law



Accountability + Governance =
Registry information

• Stable Climate = 

• Well-function Pattern as Intangible Common Heritage = 

• Positive Impacts on Climate are internalize in the Common Heritage

• System of accountancy – Not only CO2 - 9 Boundaries

• Registry of natural assets – Provison of Ecossystem Services

• Need for Institutional Governance
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